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S. 1034 _

S. 1034 is Senator Leahy's Bill. This Bill is intended to
focus on problems experienced by FOIA requesters and submitters
of information to the government. Part of the Bill is intended
to override the recently issued Department of Justice
guidelines on fee waivers.

Of particular concern to the CIA is section 8 of the Bill.
This section would require any " (b) (3)" legislation, such as
S. 1324, to be referred initially to the appropriate
committees, i.e., the House Government Operations Committee and
the Senate Judiciary Committee. Section 8 also provides that
six years after enactment of the Bill no statute could be
relied upon to withhold information as a "(b) (3)" statute
unless the statute specifically referenced paragraph 552 (b) (3)
of the FOIA and met the criteria specified therein. It appears
that this would require all current "(b) (3)" statutes to be
reenacted within this six year time frame so as to specify them
as "(b) (3)" statutes. This would, for example, mean that
séction 102(d) (3) of the National Security Act of 1947 (50
U.S.C. 403(d) (3)) and Section 6 of the CIA Act of 1949 (50
U.SfC. 403g), which CIA relies on as "(b) (3)" statutes, would
have to be amended. 1In addition, section 8 of Senator Leahy's
Bill would require any such amendatory language to pass through

the Senate Judiciary and House Governmehnt Operations
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Committees. Finally, Senator Leahy's Bill closes all loopholes
by providing that no "(b) (3)" legislation could be considered
on the floor of the House or Senate unless it had been reported
by the appropriate committee. We strongly oppose this "(b) (3)"
language because should we be unable to achieve enactment of
the required amendments to section 102(d) (3) of the National
Security Act and Section 6 of the CIA Act within the six year
time frame, we would no 1ohger be able to use these Acts as
reasons for withholding information relating to intelligence
sources and methods. 1In addition, we believe our oversight
committees should have primary jurisdiction over any

legislation concerning the needs of the Intelligence'Community.
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chapter. shall be available al a ressanable
time {or examination by wt.hnnaed repre-
sentatives of the Government.

“§ 2112 Termination of program *
“A veteran may Dot Rpply for a prozrun

of job training under this chapter afier Bep- -

tember 30, 1984 Assistance may not be pald
to an empiloyer under this chapter for any
period after Seprember 30, 1885

(b) The table of ciiapters at the beginning
of such title and at the beginning of part III
of such title are each amended by inserting
h:e.rt.benmrehnngwch:pw(st.he!o&-
lowing new ftem:

“44 Vetersns' Emergency Job Traln-

ing Program 210L"

8xc. 3. Bection 20024 is amended—

(1)byminnzout“mdchnpterc"mt.be
first aenilence and inserting in lieu thereof
“chapter 43, and chapler 44”; and

(2) by striking out “chapter 43" in the
.second sentence and inserting in lieu ‘there-

_u&"‘nhnmacor“"

Bxc. 4 Bubsection {c) af - -u:ﬂanm b
amended by—

tl)mmwutheendddm
(11

(2)mmommepmm at‘t.beend-oz
clause (12) and Inserting io lien thaao!;
semicolon gngd “and™; and

(3) agding st t.he end thereof t.he 1o.‘now
ing new clause: -

“(13) be tunctionally rsponsible for proc-
essing applications an¢ approving certifics-
tions under chapler 44 of this title.”.

8xc. 5. There is authorized to be appropri-
sted $75 milliop to carry out the Program
established under this chapter, for purposes
tncluding payments to employers, informs-
tion and training for eligible veterans and
employers. and such salaries, rents, printing
and binding travel and cammumications ex-
pmsesumrumxblymmmthz
operation of the program. -~

Sxc. 8. m:menmnmnmdebyt.hhw
- xhal) take effect October 1, 1883,

Mr. LEAHTY:
FmsAbmwamend t.hePreedum
of Informstion Act to the Committee
on the Judiciary. .

mwmwmm
ACT OF 1983

noday mtroducing the Freedom of 1lp-
formation Improvement Act of 1883,

The improvements to the FOLA ip this
bill are a1l imporiant ones and all have -

one commaon aim: To make this histor-
ic legislstion Im'er faster, and maore
etfective.

Wemucxngayea.rwhmttvm'

become something of & cliché to dis-

- . cuss whether the government and -

technology will prevail over the inai-

vidual mind and buman spirit. . - .
-1 can pote with satizfaction t.ha.t

1984 will not mark the beginning of

~ Big Brother ang the end of free ex-

pression, but rather the 10th anniver-

- sary of amendments 1o FOLA securing

in practict rights that had been estadb-
lished in theory 8 years earlier, ’
So tmportant has the Preedom of 1n-
formation Act became i an age when
complexity can make secrecy pose as &
virtue, that it is difficult for me to re-
member that POLA is- only 8 statute

and not & part of the Constitution .

But the sct is only another statute on
the books, and the cuwrrent sdministra-
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complizxnce with the requirements of this

tiop has given ample warning that it is
one statue it would like to see weak-
+tned or even crippied

FOIA. more than any other law on
the books, maintains the faith of the
American people in & government that
is 80 large &nd necessarily 80 complex
that po individual can pass judgment
on its integrity or the wisdom of its

.policies. The availability of the docu-

ments and records that convey the es-
sence of government has helped drs-
matically to £ill this void in under-
standing and communications. Press
conferences and news releases—mani-
cured versiopns of reality-—are no sub-
gtitute for primary materials.

FOlA has led to public gisclosure of
government waste and wrongdoing, as

well a5 expanding public knowledge of

health, .safety, and epvironmental

‘matters. Through FOIA, the press has

revesled discrimnination in the adminis-
tration ‘of . contracts, major
medicare fraugd by private health orgs-
nizations, defective and unsafe cop-
sumer “progucts, abd harmful drugs
and medical devices.

But the full benefits of the .act are
much more than the surp of these &nd
many other specific achievements. A
government that operates in puhlic is

accountable to the electorste iIn 8-

manner that is very different from &
government operating in secrecy. The
mere ides that & decision will be sub-
Ject to public review and the docu-
ments underrying that odecision to
public scrutiny creates a.n stmosphere
of accountability.

Iz this context I find the current ad-
ministration tmeasy with the legacy of
POILA since 1866 and hostile to the

‘presumption of openness. To be specif-
ic

On March 11, the pdministration an-
nounced & new Presidentinl directive
that comes close to paranoie over
leaks A1l Government-employees with
aceess to classified informatiop—even
1! the classification is low—could be
compelled 10 5ign agreements enforee-
sble by the Justice Department that
will keep them from discussing or writ-
ing sbout anything even remotely con-
pected with their work withoui prior

clearance -even -yerrs after leaving .

Government service. Up-to now anly

the-emplovees of the CIA angd egually

sensitive agencies have been required
to enter such agreements. The agree-

. ments will be policed with lie detector

“The Department of Justice recently
sdopted 8 stringent—perhaps I should

_B8Y stingvy—policy on fee waivers, after

the Senste Judiciary Commitiee re-
Jected tn the last Congress & similar
proposal in the administration’s bill
EPA hss undertaken & policy to re
swrict the release of tndustry date that
would help expose pesticide threats to
workers and others, after the House
&nd the Senate Agriculture Commit-
tees rejected a gimilar proposal,
President Reagan's Executive order
on clsssification has swept BWERY &
trend of pearly three decades aimed st

April 12, 1982

better informing the.American public
about national defense mnd foreign .
policy issues. Agency officials are not
required to consider the public right
to know in classifying inforration
Doubts are resolved by classitying in-
formation- &t the highest ‘not the
lowest, level of secrecy, despite abun.
dant evidence thst classification 4s.
often gloppy and unnecessarlly restric-

- tive. There is no longer s requirement.

that an agency fingd identifiable poten-
tial harm to national security before
material is clessified.

Morethmamoneortheseexm
ples, I am concerned that all of them _
together reflect & policy that promotes
secrecy as the norm dominating trans-
actions with the Government. -

It is &t least in part to restore the
norm and reverse the current -decline
in the spirit of openness that I am pre-

“senting this bill today. Ironically the

genesis of this bill was the debate in
the Judiciary Commitiee & year ago on
the administration's FOLA propossl,
which in its original form. would have
devastated the act as we hnve come to
know it.

Through reassoned dxscumon and
compromise, “ the commitiee unani-
mously ascceptec 8 substitute for the
bill which left the essentinl features of
the law intact "Senator HATCE has in-
troduced & bill, 8. 774, which contains
the essence of that compromise. B. 774
primarily considers the probiems Gov-
ernment is having in sdministering -
the act. While I -intend to wark with
Senstor Harce on those problems, 1
think we 8150 must address the prob-
lems that requesters of tnformation
are heving with the Government.

The bill'I am presenting today ad-
dresses some of the major concerns of
both submitters and reguesters about
the functioning-of the act. Jt does not
purport to deal with proposed changes
ip the language of FOILA exemptions
&n ares that is covered in Senstor
Earce's FOIA bl Most notable
among these is the Judiciary Commit-
tee compromise on the law .enforce-
ment exemption, which I helped to .
craft. I fully support its adoption in &
774 and will lend my voice in its sup-
‘port when it comes up for debsate in its
current langusge. Since the focus of
my bill is on reguester and submitter
problems, I did pot seek to include -
similar language in my bill

Another- iterzn . on my own Senate
agende which is omitted from this bill

15 the language Senator DURENEERGEER

and 1 and four of our colleagues from
the Senete Select Committee on Intel-
ligence introduced last April to restore
the FOIA exemption for national de-
fense and foreign policy matters to its
former mesaning reguiring “identifi-
able aamage” before &n agency could
withhold information. The President’s
1982 Executive order on nationsl secu-
rity had reversed the presumption of
openness thst hsd prevalled with
Presidents of both pa.rt.xes for more
“than 156 yeam
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" be stemmed by requiring that exemp-
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Senstor DURINRERGER and I plan to
troduce this important component

oeminous is its seeming reversal of the
tundamental presumption of openness

of FOLA reform st 2 later date. thsat is supposed to infuse every corner
Ip summary, my bill would do the of the aet. It is worth mentioning the
fohowing. - e criteris that the Justice Depart

Benuine public interest in the
the -subject matier of the documents,
: Becond. value 1o the public of re-

availability of the requested
fees. : Information in the public domain_
Requesters will be sbie to challenge  Fourth, identity znd gualifications
s denial of & fee waiver in tourt under of the reguester, and . :
s standard which permits the court to  Fifth, personsl . interest -of the re-

-take & Iresh Jook at whether the -Quester. :
~waiver standard hes been met. ’

~ - These guidelines ‘are & far cry trom-
Agenty time limits under POIA ‘the fee “WalveT -langusge in ‘the -act
would be made more realistic and-en- Wwhich gimply states that s fee waiver
:forced IDOYE Vigorously. = . : - .~ .. . 0T reduction are 1o be Egranted in-the
| Time limits will be made enforceable * puhlic interest ‘where ‘the
by creating economic penalties for an informstion can' beconsidered &s pri-
: -Tnarlly benefiting the general public.”.

whether the recipient really needed
tion bills come before the Senate Judi- the Informetion—whether the “bene
ciary Committee and House /Goverp-  fit” was substantia) enough to warrant
ment Operations Committee, which the
legislative jurisdiction over quest. In this context the Phrase

. “benefiting the general public” mmight
Fair procedures to allow submitters have Tead “going to  the genern)
of information & reasonable opportuni- public.” - : '
t¥ 10 object to release of dats

“If & reporter or & scholar seeks infor-
fee prac- mation, ‘there is no Part whatsoever
that: .thst an agency shomd. playin deciding
restrictive  'Whether the news story or research
project should be undertaken or
whether the public will really benefit
Irom the requesters undertaking. The

DMJost agencies have been too
*ith regard to granting fee waivers for the
bdlxmt.new:mema,scbolan,mdnm-
hbubhclnlemstmm_ -

Quently and ardently believes that up-
important items sre covered, while je-
gitimsate news s ignored. Only history
will relisbly fudge when and if these
criticisms sre valié. The point thsat is

€s¢ problems were exacerbated on immediately important is thet no
J&Du&ry 7, 1983, when the Department Access statute can be effective that
Justice issued new guidelines on the . turns on such subjective criteria

Ubery)

construction.- but even more amend..t.he.POIA to specifically re-

Approved For Release 2007/09/12 CIA-RDP85MO00363R001002080019-5 -

85M00363R00100208

CONGRESSIONAL RECORD — SENATE -

inconvenience of honoring the re .
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quire that documents shall be fur-
nished without chaerge when the infor-
mation is not requested for & commer-
cial use, and the request is being made
by or on behalf of first, any individual,
Or any educations! or noncommercial -

scientific institution, whose purpose is *“

scholarly or scientific

second, & person engaged in.a Journsl-
istic activity, or thirg s nonprofit
Eroup that intends to make the infor
mution available 1o the general public,
: Int.hetnceorundmsnarmwagency
Interpretations of the *“public inter-
est” fee waiver standard this provision
would constitute & dispositive congres-
Elonal ‘finding of qQualification for
‘Waiver of fees in these calegories of re-
Quests. : -

. -Bection "3 -0f my bl would .also .’

amend the fee walver provision of the
FOILA to require that documents shall
be turnished withont charge orat s re-
duced cherge when the agency deter-
mines that the waiver or reduction .of
the “fee 35 in the public interest be-
-cause furnizhing the information is
“primarfly benefiting the general
public rather than the commercial or
other private interests af the request-
a.ﬂ . -
This language 15 compietely consist-
€nt with the historic purposes of the
FOIA It pot only establishes the in-

lerests of the geperal public as para-

mount, but it bolsters the efforts the
kgencies should be making to collect
‘2ull fees from reguesters whose inter-

- €55 are commercia} -and who should

pay their own -way. Commercial re-
Guests account for about 60 percent of
total agency costs under the FPOILA

1 know that there are Bome gifficult
distinctions implicit in the fee-waiver
langusge. We intend 10 create & fee
walver right for Journalistic - ,
and we mre rware that
who is & journalst is mot BE -€8SY 85
checking a driver's license. It would be
£8Sy L0 sy that journsalists are people
who have regular positions with an €5
tablished mewspaper, but that would
aiscriminate against treelance Journal-
ists, -and particulariy “those who .are
Just starting-out in thetr caITers. At

‘the same time, we do Dot went to . .

define & journalist &s anyone who
wants informsation but has only &
vague and generalized hope of writing
something - some day. In the over-
whelming number of cases Journsalists
wil be able to prove their status,
either because they work for & broad- .
caster, newspaper, or other periodical
or because they are engaged in.»
project that is clearly being undertak.
en with public dissemination in mind,
even though the audience may not be
181'82. NN

"It may sometimes be aiffi-
cult to define & commercia) use. News~
papers must be “commereial” it they

- are 1o survive, but they are organizs-

‘tions whose commercial motives are

- outweighed, at )east for purposes .of

the POIA, by their function af benetit~
ing the general public. “That s why
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thelr entilement to & fee waiver is ab-
solute. At the other end af the smle

are organizations which are mnch
more like the research arms for ndus-

try snd which are in the business of

retrieving informstion thst i not
readily available otherwise. Both these
kKintis of companies and newspaRpers
will be able Lo zay they are disseminnt-
ing totormation But 1 believe that the
agencies will heve litile trouble distn-
guishing what s essentially commer-
cial resesrch from puhlicstions thsat
xre Irincipally enzaged in informing
t.bex:uhlr. [}
TXIPOXM ¥EX SCEEDULES -

Variations in fee schetules from one
sgency to snother hsve confused
members .0f the public, ‘and have cre-
ated the  impression that adifferent

ing to yegnests. Althongh tbere may

be some differences in the actusl costs
of sgency services, grester untformity
tnieaswouldbepcsslhlemdwm}dbe
Gestrable in mosteases. . -
Sect:nn:ofmyhmwumaeemﬂm:

Iy suthorize the Office af Manage-

ment and Budget 1o promuigate gaide-
lines providing & uniform schedule of
YOILA fees for all agencies Each
agency woulkd be subject to these
guioelines in estahlishing its scheduile
of fees and would be required io justi-
tr ‘through rulemaking any fees
higher than the uniformn schedule.
Thnis provision would promote umi-
formity in fees throughout the Gov-
ernment, but woult preserve the Dexi-
bility of agencies thst peeded (o &0-
gdress higher costs.
EXVIEW OOSTS

- One of the perennisl debstes over
the POIA has concerped just which

. agenty <osts should be -recoverable,

through fees. Under the present law
wstsrdn&edmthemmxmﬂmand

motmmm the new
bl would permit recovery of the costs

of reviewing respomsive recorgs—arue,

processing costs. The titne spent 4D re-
viewing kegal or policy issues surzouns-
ing :herequestwmldmtbem

agency odenial of & ‘reguest. -Also .ex-

cluded would be sdministrative over-

hesd costs, ilike personnel, -supplies,
postage, and the like. .

- Thxscomyrmmseoncustswouldﬂb
viste the most excessive cost burdens
that gagencies have .experienced =s
FPOlA requesits have burgeoned over

the years with oniy 5 to 10 percent of .
‘all costs being recovered. But subjeo-

tive factors—such 8s the intensity of
aD agency's research of the law—are
elizninated, so that fees cannof be used
to discourage requests under the act
PEX ASEFSEMYNT THRESHOLD

in cases where the youtine costs of
collecting fees from 2 requester would
egual or exceed the amount of the fees
1o be coliected, most agency fee sched-

CONGRESSIOI\AL RECORD SENATE

‘wies provide that the fees should not
be charged 8t a1l This commonsense
principle would be codified snd made
mandatary by section 3 of my bfll.
ETARDARDITED CHARGES

Some agencies may find tt usefu! to
develop standardized charges for cate-
gories of requests having stmilar proc-
essing costs, Section 3 of my bill would

sllow agencies, in their discretion, to .

provide for such standsrdived charges
in thelr fee schedules,
TIALE LTMITS

A constant tensiap berween requestf
‘ers aDd &gencies has been the tirne
limit provisions of the FPOLA. Often
-Oelay can be -equivalent to denial On
‘the .other hand, complex and volumi-
DOUE Tequesis cannol be answered
-overnight{ Always the guestion bolls
Gown o the standards 1o be applied by
tbeam

- The present time limit provisions of

'-the FOIA were estadblished by Cop-

gress in 1974, in response o substani-
1a) evidence ithst agency Aelsy in the

S ‘nandling of FDIA reqguests was &

majar problem. Although most agen-
cies are complying with the deadlines
enacied in 1974, exceszive delay per-
gists at & number of agencies. inciud-
ing the FEIL the CIA, snd the Depari-
ment of Justice These agencies bave
compnilained af the unreasonableness of
the deadlines in light of the unexpect-
ediy large number of FOIA reguests
filed since 1974 and ihe special 4iffi-
culties that 50me reguests present.

- My Yl would retain the essential
struchure of the act's deadlines—10

working days for & respanse o &n ini--

tial reguest and 20 working days far

response L0 &n appesl At the same.

time, the hill would provide agencies
with suthority for extensions of time
limits.o! up o0 30 days, upan written
potice cliing ope or more unususl cir-
cannstances set forth i the statute.

-dn ibe paxt. some time limits have
beer grossly unrealistic. As & resull,
there has been anly & perfunctary si-

“tempt & -enforcement expecially

‘where the 1sv appesred to mandate
‘the impossible. Thisbill seeks 1o estadb-
Jigh realistic tirme limits &pd then o
provide 8 basis for enforcement tn
fact ratber than theory. Il agencies
violate. time limits, the court Iy

aEsess reasonible costs, including &t

torney's fees, ncurred by & reguester
.after the ZIallure aof the agency to
comply with ihe time limits,- even if
the agency prevails and access is ulti-
‘mately denied. The point is that time

limits should be fair t0 everyane, but -
shouid pot-be ar indirect mesns af

denying acoess.

The bill ais0 adds & provision recog-
nizing that in compelling cdircum-
stances, 8 POIA request should be
processed on an expedited basis. This
should be especially helphul to the
press, which often labors under par-
nan&rlvseva-enmem

IDKPFOKITION OF COLLECTED FEXS

Some agencies have complained

about the seeming tnjustice af reguir

April 12, 198%

ing them to absorb the costs of FOILA
complisnce while prohibiting them
from retaining fees collected from the
requesters they serve. Cuollected fees
&re Dow turned over to the Tressury
Departinent’'s miscellaneous fuong
without providing any offset to the
funds drawn from the agency's budget
to support its POLA activities. '~
‘Bection 3 of my bill would permit an
agency ¥hich complies with apnlicaniy
time limitz to retain one-hal! of the
fees coliected a5 & result of FOILA re-
quests. The fee retention provisions of
the bl would rewanrd agencies that
meel the time limits specified in the
bill and would tend to diminish the -
burdens of apencies with particulariy
heavy FOIA workioads It will be very
important to structure the comphiance
criterie 50 that the reward gvsiem Op-
erates efiectively and without tevoring
any cisss of requesters over sy other
class. During consideration of the bill
we will explore which sgency—the
Otfice of Management and Budpet,
the Administrative Oonference of the

would be fnirest ané most workable.
BUKINESS CONFIDENTIALIZY PROCEDURES
When Congress enacted the FOIA In

(1956, it expressly sought to protect le-

gitimate confidentislity interests aof
tbe private business secior by exempi-
ing trade secrets and confidentizl com-
mercial or finencisl informatian fram
the m=aDaatory Adisclosure reguire-
mmtsaf:heaa.Bux.Cnngrssdidmt
provide submitiers of such informs-
tion with procedurs) rights thist would
insure that their confidentiality mer-
ests would ‘be sdeguaiely cansidered
by an agency iacing & FOIA regquest
The sbsence of any statutory re
quirements for an agency to give sub- -
mitiers notice ané an opportunity io

«oppose disclosure left the proiection

o! bdusiness confidentislity interests
entirely.in the hands af agency per-
soonel, W hendlé o & CRse-bDy-Case
basis. This situation 35 in large part re-
sponsible for the doubis that have
been woiced within the business cotn-
munity about the Government's ahlli-

. ty to protect business confidentiality

Section 6§ of my blll would amend
snpsecnnnsm.)c!themwr&
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AP ‘provide the submitter with the Despite Congress efforts in 1976 to
ﬂ“‘s"rmmty to file written objections narrow the scope of section (bX3)
09’;;& relesse of any informastion in more and more informatiop has been
30 gocuments &t the time they-are put beyond the reach of the public
m;minned- - e *  through these special exemptions.

ﬂli would 8lso insure that submitters  One of the problems has been that
gould be potified of the agency's final many (bX3) exemptions are not re-

stiop with respect 1o thé re- viewed by the congressional commit-

d);se of submitted informstion. Sub- tees that generally oversee the FOLA
tters objecting to disclosure would Sometimes the exemptions are st-
gble to seek judicial relief 1o pre- tached &s riders to authorization or

: ’ appropriations bflis. Agencies like the

yent it : ,
. T eupmitter actions to enjoin disclo- Nyclear Regulstory. Commission. the
" gure must be brought prioy to release Copgumer Product Bafety Commis-
" of tpe documents, and vsually would gion, and others have ebtained (bX3)

-8 commenced wWithin 10 Gays After exemntions . . - o
ff.e finx! agency Gecision. If the sud- 35, orger 1o prevent Mi-considered 8x-.

' ,,,m;:r has lzgtmmmﬁﬁmm -emptions 1o the access Toandste of the
 put JesTDE. aiog disclosure,

FOIA, section 8 of my bill would place
t :could be brought in the same specitic “Hmitations «on -an -egen pcy’s
. a8 i -soch notice had been :
gmanner RS s e ‘ability “to rely :on “the suthority ~of
gven o o wamy  (PX3) -exemption statues when they
. Dnder the bill district courts would .,,00 "5 ocsed through prescribed
jurisdiction over both submitters :
nave . Jegisiative channels and have not been
.and TEquesters. Agencies Would be Ye- o, Lol a0 brouont to public attention
S 10 notify requesters -and sub- g put g
30 DOLLY through publication in the Federal
F I :- . A -

by T APpesis from agency deq. . THi Wil Dol stop agencies from
:)gns would be heard de novo by the SViRg to lmit access, &nd In -some
: cases there will be legitimate reasons

w;gt'order to 8void ap undue pdvap. tO Withhold informsation. But what the:

- bill will prevent, if enacied, is the pas-
:f;er in fsvor of to wzll ﬂ.na.nced sub- sage Of (bx3) Blataten withost eb
through lengthy ltigation, the bil stantistion of their nee¢ and vyit.bout
wﬁd%m;mewmmymmm the scrutiny of the commitiees in both
cretion 8Ward sttorpey’s fees anc costs 0Uses that have the FPOLA high on
10 5 requesier who has substantially thelr agendas and the experience to
prevallec. Fees are allowed ngainst an Weigh each proposal on its mert

agency &5 well, as under current case } OVERALL PURPOST - -
=aw. ' . .- . 1o summary, this bil} does not seek
SIATUTE OF LIMITATIONS to revolutionize the ¥reedom of Intor-

The present act contains no time mation Act but rather to conform its
Mmit for 8 requester o initiate & judi- _requirements fo.practical experience.
«ia] sction after an agency's final If sdopted. my bill ‘would aliow the
#enia) of 8 request."The bill wouléd re- FOIA to work with greater certainty
guire that suits by requesters must be' snd Iacility for requesters, wonld be
brought within 180 days of the agen- “fatrer to submitiers, and would ease
cy's final administrative action. Thisis the costs and burdens 1o the agencies
the same perjiod ss that set forth in that must respond under the act. |
title VII of the CivQl Rights Act of It is my hope that in time openness
1884, the Age Discrimination in the in government will become & routine
‘Employment Act, and the Fair Hous- expectation for everyone, 50 strongly
ing Act of 1963, - S rooted in 1w and . practice that efforts

The bill would not set & spectfic limi- 1o dampen it by &1 saministration will
tations period for action by submit- necessarily ‘fail Any bill thst makes
iers, but it would require that the sub- the FOLA work more- smoothly -will
mitter {ile & complaint before the in- hasien the arrival of that day.
lormation is disclosed. I sense in my discussions with ‘my

The provision should promote Judl- eollengnes on the Judiciary Committee
clal economy ‘and ease administrative - that -our efforts on behslf of freedom
burdens without prejudice 1o request- of informstion in the 97th Congress
€3 of informsation. Agency personnel  were not misspent. We had many Qtf-
yould be able 1o close files instesd 0f feremces but we Jearned to nErTOW
bolding & requesters file indefmitely, ‘them, and a5 & result of that hard
nd yet requesters could simply fle 80 work there is & very new spirit in this

 Sentical request to Tetnitiate the Proc-  body sobut the future of POLA Sens.
) ’ tor Harce’'s bill and the blll I am in-

DNDIVIDUAL AGERCY EXEMPTION - troducing here pepresent & fresh start
o addition w0 the attempts to in & mew Congress. 1 look forward to
weaken or repesl the FOILA -directly working together with him and my
the vears, there have been in-| pther committee .colleagues tOWard
Sreasing numbers of exceptions to thef what I know to be our common goal: &
32 written into other jegislation ‘EX-} government that is open to its
t=ption (bX3) of the POLA excludes peopled: - . i - Lo
from the mandatory asclosure re-| .. - — N
ent informatian *specifically By Mr. BENTSEN -({or himself
SXempied from disclosure by statute.” - &nd Mr. TOwse): -

A S T I B T R T e

e
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8. 1035. & bill to provide for the en-
forcement of & trade agreement be-
tween the United States and the Corn-
mission o©of European Communities
concerning imports of steel pipe and
tube products; to the Committee on

FAIR TRADE IN STEXL PIPY AND TURE FRODUCTS

. - ACT OF 31083 -
¢ Mr. BENTSEN. Mr. President, 7 am
today introducing 8.°1035, & bill to en-
force the steel pipe and tube trade Br-
rangement negotiated between the

" Resagan administration and .the Com- -

mission of the European Community
{EC) with the approval :0of companies
- on both sides of the Atlantic last fall
The legislation. which has been intro-
. duced as H.R. 2299 on the House side
by 21 Members of the Texas -delegn-

e

tion, is designed to provide n-mechs

nism for enforcing the arrangement. .

Mr."President, last July there were
pending ‘in the US. Department of
' Commeree ‘& number of antidumping
and - countervalling duty petitions al-
Jeging unfair trade practices in the im-
. portation and sale of Exwropean steel
into the United States. At that time, it
was & well publicized fact that the De-
partment of Commerce was sttempt-
ing to negotiate sn arrangement with
the EC and -producers such that the

antidumping and countervalling duty -

petitions would be withdrawn in
return for limitations on European ex-
ports to the United States. :

" Since those negotiations appeared 8t

-one point likely to periain exclusively
to Dbasic steel products, and since
Texsas is 8 principal producer of the
more sdvanced pipe and tube steel
products, I wrote 10 both the Secre-
tary of Commerce and the President .
that summer urging them to sssure in
the -agreements they negotiated thst
the Europesn governments and pro-
duecers would not._be able under the'
sgreements t§ divert subsidies and
other unfair trade practices from basic
steel to pipe and tube exports 1o ‘the
DUnited States. I was assured then by
" the Secretary of Commerce -that he
would “carefully consider the effects
0of any proposed settlement on &l
parts of the domestic industry, includ-
- Ing "the Texas oIl country tubular
goods industry.” OCTG is & principal
pipe and tube product, used in various
high specification applications around
and'in ofilfields. The close relationship
between basic steel and pipe and tube,
and the ability of foreign producers to
divert from one to the other has been
recognized for some time: For exam-

~

ple, OCTG were for sometime covered- -,

by the so-calied trigger price mechs-
nism (TPM), B device designed to deter
dumping of steel progucts. :
Subsequently, of course, the Europe-
an Commission and the United States
did agree in October 1982 to restrain
the export of basic carbon steel to the
United States to an sverage of sbout
5.5 percent of the US. market in 10
separate . categories. Simultaneously,
the Secretery of Commerce and the
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98tH CONGRESS : '
18T SESSION ° 1 034

To amend the Freedom of Information Act.

IN THE SENATE OF THE UNITED STATES

APRIL 12, 1983

Mr. LEAHY introduced the following bill; which was read twice and referred to
the Committee on the Judiciary

A BILL
- To amend the Freedom of Information Act.
1 ‘Be it enacted by the Senate and House of Representa-
"2 twes of the United States of America in Congress assembled,
8 That this Act may be cited as the “Freedom of Information
4 Improvement Act of 1983".

5 - FINDINGS

6 SEc. 2. The Congress finds that—

7 . (1) since its passage in 1966 and particularly
8 - since it was amended in 1974, theé Freedom of Infor-
9 mation Act has been a valuable means through which
10 - individuals' can learn how the Federal Government
11 ' operates; -
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2

1 (2) the Freedom of Information Act has led to the

2 disclosure of waste, fraud, abuse, and wrongdoing in

3 the Federal Government;

4 (8) the Freedom of Infofmation Act has led to the

5 identification of unsafe consumer products, harmful

6 drugs, and serious health hazards; and

7 (4) to ensure its continued usefulness, the Act

8 should be amended in order to permit it to function

9 more smoothly, efficiently, and expeditiously, to allow
10 the Government to recoup more of the costs of imple-
11 menting the Act, to ensure that representatives of the
12 public continue to have free access to Government
13 records, to provide procedures which allow submitters
14 of information to object to release of such information,
15 and to ensure that the Act can easily be used by
16 individuals.
17 FEES AND WAIVEizs
18 SEC. 3. Subparagraph (4)(A) of subsection 552(a) of title
19 5, United States Code, is amended to read as follows:
20 “(4)(A)@) In order to carry out the provisiqné of this
21 section, each agency shall promulgate regulations, pursuant
22 to notice and receipt of public comment, specifying the sched-
23 ule of fees applicable to the processing of requests under this
24 section and establishing procedures and guidelines for deter-
25 mining when such fees should be waived or reduced. Such

S 1034 IS
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schedules shall conform to the guidelines which shall be pro- |
mulgated, pursuant to notice. and receipt of public comment,
by the Office of Management aﬁd Budget and which shall
provide for a uniform schedule of fees for all agencies. Such

regulations—
“() shall provide for the payment of all costs rea-
sonably and directly attributable to responding to the

'request, which shall include reasonable standard

© W 1 Otk W N e

charges for the costs of services by agency personnel in

p—t
o

the search, duplication, and processing of the request,

[y
[y

“(ID) shall provide that no fee is to be charged by

funry
no

any agency with respect to any request or series of re-

[y
(V]

lated requests whenever the costs of routine collection

[a—y
>

of the fee are likely to equal or exceed the amount of

p—
o

the fee, and

ot
(o2}

“(II) may provide for standardized charges for

[y
-]

categories of requests having similar processing costs.

—t
o

The term ‘processing’ does not include services of agency

ot
©

personnel in resolving issues of law and policy of general

D
o

applicability which may be raised by a request or in review-

b
ot

ing an appeal of an initial agency denial of a request, but

]
DO

does include services involved in examining records for possi-

DO
o

ble withholding or deletions to carry out determinations of

Do
=

law or policy.

S 1034 IS
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“(ii) Documents shall be furnished without charge when
the information is not requested for a commercial use, and
the request is being made by or on behalf of—

“() any individual or any educational or noncom-
mercial scientific institution intending to use the infor-
-mation for scholarly or scientific research;

“(I) a person engaged in a journalistic activity;

or

® W ~1 & Ot B W D =

“(IIT) a nonprofit group that intends to make the

[y
o

information available to the general public.

-y
[y

Documents shall be furnished without charge or at a reduced

p—t
DO

charge when the agency determines that the waiver or reduc-

[ury
w

tion of the fee is in the public interest because furnishing the

[y
S

information is primarily benefiting the general public rather

—t
ot

than the commercial or other private  interests of the

J—t
(op]

requester.

[y
1

“(ii) Except as otherwise provided in this clause, all

[y
o

fees collected under this section shall be deposited into the

—t
©

Treasury as miscellaneous receipts. In the case of any

b
o

- agency which substantially complies with the applicable time

[\V)
.

limits of paragraph (6) of this subsection, one-half of the fees

[
V]

- collected under this-section shall be retained by such agency

[\O)
w0

to offset the costs of complying with this section.”.

S 1034 IS
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13
14
15
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19
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22
23
24
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JUDICIAL REVIEW

SEc. 4. Section 552(a)(4) of title 5, United States Code,
is amended—

(1) by amending subparagraph (B) to read as
follows: .

“B) On ccmplaint filed by a requester within one hun-
dred and eighty days from the date of final agency action or
by a submitter after a final decision by any agency to disclose
submitted information but prior to its release, the district
court of the United States in the district in which the com-
plainant resides, or has his principal place of business, or in
which the agency records are situated, or in the District of
Columbia, has jurisdiction-—

“(i) to enjoin the agency from withholding agency
records and to order the production of any agency'
records improperly withheld from the requester;

‘(i) to enjoin the agency from any disclosure of
records which was objected to by a submitter under -
paragraph (7)(A)(ii) of this subsection or which could
have been objected to had notice been given as re-
quired by paragraph (7)(A)(); or

“(iii) to enjoin the agency from improperly refus-
ing to waive or reduce fees as required by paragraph

(4)(A)Gi) of this subsection, or from failing to perform

S 1034 IS
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1 its duties under paragraphs (1) and (2) of this

2 subsection.”’;

3 (2) by redesignating subparagraphs (C), (D), (E),

4 ), and (@) as subparagraphs (F), (@), (H), (I), and

5 (J), respectively, and by adding after subparagraph (B)

6 the following new subparagraphs:

7 “(C) In an action based on a complaint—

8 “() by a requester, the court shall have jurisdic-
9 tion over any submitter of information contained in the
10 requested records, and any such submitter may inter-
11 ~ vene as of right in the action; and
12 “(i) by a submitter, the court shall have jurisdic-
13 tion over any requester ‘of records containing informa-
14 tion which the submitter seeks to have withheld, and

| 15 any such requester may intervene as of right in the
16 | action.
17 “(D) The agency that is named as a defendant by the
18 complaint shall promptly, upon service of such complaint—
19 “(i) seeking the production of fecords, notify each
20 - submitter of information contained in the requested
21 records that the complaint was filed; and
22 i) seeking the withholding of records, notify
-23 each requester of the records that the complaint was
24 filed. " v
S 1034 IS
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7
1 ‘“(E) In any case to enjoin the withholding or the disclo-
2 sure of records, the refusal to waive or reduce fees, or the
3 failure to comply with paragraph (1) or (2) of this subsection,
4 the court shall determine the matter de novo. The court may
5 examine the contents of requested agency records in camera
6 to determine whether such records or any part thereof shall
7 be withheld under any of the exemptions set forth in subsec-
8 tion (b) of this section. The burden is on the agency to sustain
9 its action to withhold information and the burden is on any
10 submitter seeking the withholding of information.”’; and
11 (3) by amending redesignated subpara;graph (H) to
12 read as follows:
13 “(H) The court may assess against the United
14 States reasonable attorney fees and other costs reason-
15 ably incurred during the administrative process by any
16 requester subsequent to the failure of any agency in
17 complying with the applicable time limit provisions of -
18 paragraph (6) of this subsection. In addition the court
19 may assess against the United States or any submitter
20 who is a party to the litigation reasonable attorney fees
21 ~and other litigation costs reasonably incurred in any
22 case under this section in which the requester has sub-
23 stantially prevailed.”.

S 1034 IS
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1 . TIME LIMITS :

2 SEC. 5. Paragraph (6) of section 552(a) of title 5, United

3 States Code, is amended to read as follows:

4 “(6)(A) Except as otherwise provided in this paragraph,

5 each agency, upon any request for records made under para-

6 graph (1), (2), or (3) of this subsection, shall—

7 “(1) determine within ten. working days after the

8 receipt .of any such request whether to comply with

9 such request and shall immediately notify the requester
10 of such determination and the reasons therefor, and of
11 the right of such requester to appeal to the head of the
12 agency any adverse determination; and
13 “(il) make a determination with respect to any
14 ‘appeal within twenty working days after the receipt of
15 such appeal, and if on appeal the denial of the request
16 for records is in whole or in part upheld, the agency

17 shall notify the requester of the provisions for judicial

18 review of that determination under paragraph (4) of
19 this subsection.
20 “(B) In unusual circumstances as defined in this subpar-
21 agraph, the time limits prescribed in either clause (i) or clause

)
)

(i) of subparagraph (A) may be extended by written notice to

[\)
w0

the requester setting forth the reasons for such extension and

(%)
X

the date on which a determination is expected to be dis-

b
o

patched. No such notice shall specify a date that would result

S 1034 IS
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1 in extensions of more than an aggregate of thirty working

2 days. As used in this subparagraph, ‘unusual circumstances’

3 means, but only to the extent reasonably necessary to the

4 proper processing of the partiéular request—

5 “G) the need to search for and collect the
requested records from field facilities or other establish-
ments that are separate from the office processing the
request;

“(ii) the need to search for, collect,' and appropri-
ately examine a voluminous amount of separate and
distinct records which are demanded in a single
request;

“(i1) the need for consultation, ‘which shall be

conducted with all practicable speed, with another

agency having a substantial interest in the determina-
tion of the request or among two or more components
of the ageﬁcy having substantial subject-matter interest
therein;

“(iv) a request which the head of the agency has
specifically stated in writing cannot be processed
within the time limits stated in subparagraph (A) of
this paragraph without significantly obstructing or im-
pairing the timely performance of a statutory agency

function;

S. 1034 -- 2
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“(v) the need for notification of submitters of in-
formation and for consideration of any objéctions to
disclosure made by such submitters; or
“(vi) an unususﬂly large Volﬁme of requests or ap-
peals by an agency, creating a substantial backlog.
“(C) Any requester shall be deemed to have exhausted
all administrative remedies with respect to such request if the

agency fails to comply with the applicable time limit provi-

“sions of this pai'agraph. If the Government can show excep-

[y
o

tional circumstances exist and that the agency is exercising

[y
p—t

due diligence in responding to the request, the court may

[y
[\

retain jurisdiction and allow the agency additional time to

13 complete a review of the records.
14 “D) Upon any determination by an agency to comply
15 with a request for records, the records shall be made

—
(=]

promptly available to the requester, subject to the provisions

[y
-]

of pardgraph (7) of this subsection. Any notification of denial

[y
Qo

of any request for records under this subsection shall set forth

—
o)

the names and titles or positions of each person responsible

Do
o

for the denial of such request.

[\)
p—t

““(E) Each agency shall promulgate regulations, pursu-

)
Do

ant.to notice and receipt of public comment, by which a re-

DO
w

quester who demonstrates a compelling need for expedited

[\)
=~

access to records shall be given expedited access.”.

S 1034 IS
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1 BUSINESS CONFIDENTIALITY PROCEDURES
SEC. 6. Section 552(a) of title 5, United States Code, is
amended by adding after paragraph (6) the following new
paragraph:
“(7)(A) Each agency shall promulgate regulations, pur-

cedures by which—

2

3

4

5

6 suant to notice and receipt of public comment, specifying pro-
7

8 “()) a submitter may be required to designate, at
9

the time it submits or provides to the agency or any-

10 time thereafter, any information consisting of trade se-
11 crets, or commercial, rgsearch, or financial information
12 which is exempt from disclosuré under subsection
13 (b)(4);
14 “(i1) the agency shall notify the submitter that a
15 request has been made for information provided by the
16 submitter, within five wbrking days after the receipt of
17 such request, and shall describe the nature and scope
18 of the request and advise the submitter of his right to
19 submit written objections in responsé to the request;
20 “(iii) the submitter may, within ten working days
21 of the forwarding of such notification, submit to the
22 agency written objection to such disclosure specifying
23 all grounds for such objection;
24 “(iv) the agency may dispense with notificatioﬁ
25 under clause (ii) of this subparagraph for classes of doc-
S 1034 IS
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1 uments which the agency designates are unlikely to
2 contain any information exempt from disclosure under
3 subsection (b)(4), if the agency provides the submitter
4 with the opportunity to file written objections to the ]
5 disclosure of any infermation contained in such docu- l
6 ments at the time of the submission of such documents; |
7 and - | |
8 “(v) the agency shall notify the submitter of any
9 final decision regerding the release of such information.
10 “(B) An agency is not required to notify a submitter
11 pursuant to subparagraph (A) if—
12 (1) the information requested is not designated by
13 the submitter as exempt from disclosure in accordance
14 with agency regulations promulgated pursuant to sub-
15 paragraph (A)(i), if such designation is required by the
16 ~ agency; | ;
17 “(i]) the agency determines, prior to giving such \_
18 notice, that the request should be dented; /
19 “(ill) the disclosure is required by law (other than
20 this section); or
21 “(iv) the information lawfully has been published
22 or otherwise made available to the public.
23 “(C) Whenever an agency notifies a submitter of the

24 receipt of a request pursuant to subparagraph (A), the agency

25 shall notify the requester that the request is subject to the

S 1034 IS :
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-y

provisions of this paragraph and that notice of the request is
being given to a submitter. Whenever an agency notifies a
submitter of final decision pursuant to subparagraph (A), the
agency shall at the same time notify the requester of such
final decision.

“(D) Whenever a submitter has filed objections to dis-
closure pursuant to clause (iii) or (iv) of subparagraph (A), the

agency shall not disclose any information determined not to

W W a9 S Ot kW

be exempt from disclosure under subsection (b)(4) for ten

[y
o

working days after notice of the final decision to release the

[y
[y

requested information has been forwarded to the submitter.

—
[\

“(E) The disposition by the agency of the request and

[u—y
[N M)

the objections by the submitter shall be subject to judicial

[y
>

review pursuant to paragraph (4) of this subsection. If a re-

L
[

quester files a complaint under this section, the administra-

—t
(o]

tive remedies of a submitter of information contained in the

—
1

requested records shall be deemed to have been exhausted.

[y
Qo

“(F) If a requester is an intervenor or is joined as a

—
Nej

defendant in an action brought by a submitter under this sec-

]
o

tion, the action shall, upon motion of the requester, be trans-

DO
[anvy

ferred to a district court which would have had jurisdiction

]
V]

had the action been brought by the requester, unless the

DO
w0

court otherwise directs for the convenience of parties and

)
=~

witnesses or in the interest of justice.

S 1034 IS
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1 “(G) Nothing in this paragraph shall be construed to be
- 2 in derogation of any other rights established by law protect-
ing the confidentiality of private information.”.
 DEFINITIONS

SEc. 7. Section 552(e) of title 5, United States Code, is

“(e) For purposes of this section—

3
4
5
6 amended to read as follows:
7
8 “(1) the term ‘agency’ means agency as defined in
9

section 551(1) of this title and includes any executive

10 department, military department, Government corpora-
11 tion, Government controlled corporation, or other es-
12 tablishment in the executive branch of the Government
13 (including the Executive Office of the President), or
14 any independent regulatory agency;
15 “(2) the term ‘requester’ means any person who
16 makes or causes to be made, or on whose behalf is
17 made, a proper request for disclosure of records under
18 subsection (a); !
19 ~ “Y8) the term ‘submitter’ means any person who
20 has submitted to an agency (other than an intelligence
21 agency), or provided an agency access to, trade se-
22 crets, or commercial, research, or financial information
23 (other than personal financial information) in which the
24 person has a commercial or proprietary interest; and
S 1034 IS
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1 “(4) the term ‘working days’ means every day
excluding Saturdays, Sundays, and Federal legal
holidays. ‘
UNIFORM REQUIREMENTS FOR THE ENACTMENT OF (b)(3)
WITHHOLDING STATUTES
SEc. 8. (a) Section 552 of title 5, United States Code, is
amended by adding after subsection (e) the following new

subsection:

© W a9 o Ot e W N

“(f)(1) No statute enacted after ‘thirty days after the date
10 of enactment of this subsection shall directly or indirectly
11 constitute authority for withholding information under sub-
12 section (b)(3) of this section unless the provisions of such stat-
13 ute specifically reference such withholding and meet the cri-
14 teria specified in subsection (b)(3).

15 “(2) Within one hundred and eighty days of the date of
16 the enactment of this subsection any agency which relies or
17 intends to rely on any statute to withhold information under
18 subsection (b)(3) of this section which was enacted prior to
19 the date of enactment of this subsection or during the thirty-
20 day period after such date shall cause to be published in the
21 Federal Register a list of all such statutes and a description
22 of the scope of the information covered. There shall also be
23 published a final compilation of all such listings in the Feder-
24 al Register upon the completion of the one hundred and

25 eighty-day period described in the preceding sentence. No

S 1034 IS
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—

agency may rely, after one hundred and eighty days after the
date of enactment of this subsection on any such statute not
listed.

“(3) Effective six years after the date of enactment of
this subsection, no statute may be relied on to withhold infor-
mation under subsection (b)(8) of this section unless the provi-
sions of such statute comply with the requirements of para-

graph (1) of this subsection.

© O a9 S Ot B~ W N

“(4)(A) Any bill or resolution which contains provisions

—
o

directly or indirectly constituting authority for withholding

[y
i

information under subsection (b)(8) of this section shall be

[Ty
DO

referred to the appropriate committees of the House of Rep-

—
W

resentatives and the Senate pursuant to the rules of each

[a—y
>

House, and in addition, to the appropriate committees of the

[u—y
Ot

House of Representatives and the Senate having jurisdiction

[w—ry
(op]

over the provisions of this section, if such committees so

—
~J

request.

[y
Qo

“(B) No bill or resolution described in subparagraph (A)

—t
N

of this paragraph shall be considered in the House of Repre-

sentatives or the Senate unless it is a bill or resolution which

[ SR\
- O

‘has been reported by the appropriate committees described in

Do
V)

subparagraph (A) or from the consideration of which such

DO
w

committees have been discharged.

Do
=

“(C) It shall not be in order in either the House of Rep-

[\
[

resentatives or the Senate to consider any bill or resolution
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1 described in subparagraphs (A) and (B) of this paragraph
2 unless the procedures of such subparagraphs have been
3 followed.”.
4 (b) Subsection (f) of section 552 of title 5, United States

5 Code, is enacted by Congress—

6 (1) as an exercise of the rulemaking power of the
7 Senate and the House of Representatives, respectively,
8 and as such is deemed a part of the rules of each
9 House, respectively, but applicable only with respect to
10 the procedure to be followed in that House in the case
11 of bills or resolutions described by subsection (f) of sec-
12 tion 552 of title 5, United States Code; and supersedes
13 other rules only to the extent inconsistent therewith;
14 and
15 (2) with full recognition of the constitutional right
16 of either House to change the rules (so far as relating
17 to the procedure of that House) at any time, in the
18 same manner and to the same extent as in the case of
19 any other rule of that House.

O
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